How the "rationality"  test  is   to be  distinguished   from that  of
whether a proposed control is "prohibitively expensive"   (not here in
dispute)   is left  unexplained,  both by  the  Secretary and  the majority.
The  Secretary appears  to be  asserting  that  if  the  control is,   in some
undefined manner,   too costly,  you need not  implement  engineering  controls
under either test.     No intelligible  structural analysis  of  how one
determines whether  the cost  is so great  that  it would be  "irrational"  to
require  the use of  the engineering  control to achieve  those  results  is
given, by either  the majority or the Secretary  (the  latter apparently
keeps  these decisions in pec tore) ,     5f

The majority also  fails   to explain or  delineate how one  arrives  at
a determination  that   the "costs  of   control are wholly out  of  proportion
to  the expected benefits.11     Slip op.   at  9,   10.     This  is  apparently   to
be  left  to  the unfettered discretion  of   the  judge,   whose decision,   given
that   'standard1,  will be impossible  of  review.

Finally,   placing the burden of  proof  on  the Secretary   to establish
the "expected economic  cost  of  the  implementation of   controls",   to use
the majority's phrase "would not be  rational."    Slip  op.   at  10.       No
explanation is  given as   to how the  Secretary  is   to  ascertain such cost;
in truth,   he will be  at  the mercy  of   the  operator's no  doubt  generous, ami
understandably  self-servinga   figures.  _6_/

The practical problems presented by  the majority's  imposition of a
cost-benefit  test,   however described,   are  also immense.     As  amicus
Steelworkers has  noted,   citing a recent   and  commendably  thorough Congressional
Report,   1J  one needs   to know the  adverse  effects created by  the exposure  to
noise,   the  inescapable  fact  that health benefits do not  lend  themselves
to monetary measureraent,   and  that both  costs  and benefits   occur over dlfferct:
periods  of   time.     The quantifying   of  benefits  is  thus at  the  least made
extraordinarily  difficult,   if not  impossible.

5/    See  oral argument by   the  Secretary,   pp.   10-12  for further  "enlightenment1
6/    Inconsistent  disclosures  of  financial  information to  different  federal
agencies,  depending upon  the purpose   for which such data is  submitted,  pro-
vides  one example  of   the perils  of  ascertaining accurate economic data,  much
less  truth,   in  the  area  of   cost  impact   in  a  safety  and health case.      (House
Report,   infra,   n.   7,   pp.   11-16.)

]J Cost-Benefit  Analysis:     Wonder Tool  or Mirage,   Subcommittee  on Oversight
and Investigation  of   the House Committee  on  Interstate  and Foreign Commerce,
96th Congress,   2d.   Sess. ,   December   1980;   Committee Print  96  IFC-62.      (House
Report).
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